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250" JUDICIAL DISTRICT

OBJECTION TO APPLICATION FOR APPROVAL OF PLAN

TO THE HONORABLE JUDGE OF SAID COURT:

COME NOW, National Heritage Enterprises, Inc. and Forever Enterprises,
Inc. (collectively “Objectors™) and file this, their Objection to the Application for Order
of Liquidation and For Order Approving Plan of Liquidation (“Application”), and in
support thereof state as follows:
L BACKGROUND AND SUMMARY

National Heritage Enterprises, Inc. is a Missouri Corporation, and is the parent of
Forever Enterprises, Inc. (f/k/a Lincoln Heritage Corporation), a Texas Corporation, and
National Prearranged Services, Inc. (“NPS”). Forever Enterprises, Inc. (“Forever”) has
100% ownership of Memorial Service Life Insurance Company (“Memorial”), which in
turn owns 100% of Lincoln Memorial Life Insurance Company (f/k/a World Service Life
Insurance Company of America) (“Lincoln”).

The Objectors now respectfully submit that the SDR’s proposed Liquidation Plan
(“Plan”) is deficient in several respects. First, the SDR’s proposed Plan violates §

443.301 of the Insurer Receivership Act by creating illegal subclasses contrary to the
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mandate that “no subclasses may be established within a class.” Second, the SDR’s
proposed Plan further violates § 443.301 of the Insurer Receivership Act by attempting to
adopt a procedure wherein policies within the same class are not paid substantially the
same percentage of the amount of the respective claims. The above distinction is
exacerbated by creating internally inconsistent positions with respect to ownership of the
life policies and annuities subject to the proposed Plan.

1L ARGUMENT

As provided in § 443.301 of the Insurer Receivership Act, “subclasses may not be
established within a class.” The Statute further provides that “[e]very claim in each class
shall be paid in full... and all claims within a class must be paid substantially the same
percentage of the amount of the claim.”

The Special Deputy Receiver’s Liquidation Plan divides policies into two
categories: Standard and Disputed. The SDR attempts to set the two classifications apart
by asserting that the definitions are straight-forward in that the policies comprising the
Standard Policy classification are annuities and life insurance policies. Conversely, the
Plan seeks to portray the Disputed Policy classification as being comprised of something
completely different. Though a concise definition for Disputed Policies is conspicuously
excluded, the classification is substantially similar in that it is populated by annuities and
life insurance policies. According to § 443.301(b), annuities and life insurance policies
fall under Class 2.

Combined with the realization that both classifications are comprised of the same
type of policies, the Plan further attempts to disguise the creation of subclasses by

alleging that since a portion of the policies are associated with NPS, all automatically fall
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under Class 5 of § 443.301(e) since NPS sold only Preneed Funeral Contracts. The
SDR’s creation of the Standard and Disputed categories confuses the distinction between
benefits payable under the insurance polices and annuities issued by Lincoln and
Memorial and the “growth” payable by NPS.

The rouse is furthered by the assertion that the Guaranty Associations will
ultimately cover both Standard and Disputed Policies in the hope that the Class 2
classified policies would be associated with NPS and mistaken as Class 5 claims because
the Plan states clearly on its face that Standard (Class 2) and Disputed (Class 2) claims
will not be paid substantially the same. Standard Policies will be covered in-step with
their respective enabling acts, while only the face amount of Disputed Policies will be
recognized. No legitimate basis for such subclass distinction is enunciated in the Plan.
The reason for the above is that no basis exists for distinguishing between “Standard” and
“Disputed” policies. Ultimately, the Disputed designation subjects a policy to a higher
level of scrutiny and lower maximum pay-out of claims.

The intent behind the creation of subclasses in the Plan, and the ambiguity created
by such dichotomy is revealed by reading §§ 1.2.2.,5.2., 5.4.7,, 8.3., and 9.4 of the Plan.
§ 1.2.2. quotes a recitation from the April 4, 2008 Commissioners Order to the effect
NPS, Lincoln and Memorial “are inextricably intertwined,” which goes to the unstated
target of the offset verbiage at § 9.4. of the Plan, Forever Enterprises, Inc. and any
affiliate of the National Heritage, Inc. Under §9.4., to the extent payees of any
Participating Association” have alleged debts owed to NPS, Lincoln, or Memorial, the
“Participating Association” may offset against benefits payable to such payee debts

allegedly owed to NPS, Lincoln or Memorial. The only debts allegedly owed to NPS,
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Lincoln or Memorial by any potential payee are those which may allegedly be owed by
Forever, National Heritage, or an affiliate of either. The first difficulty with the above
scheme is that the Policies are intended to serve a specific purpose; payment of a casket
and funeral service for a consumer as valued at the time of purchase of a pre-need funeral
services agreement from NPS. If there is a right of offset with respect to some unverified
and unproved debt owed by a payee, then the consumer is the victim of such offset
scheme. The second difficulty with the scheme contemplated by §§ 1.2.2. and 9.4. is that
no mechanism is set out for resolving any conflict or dispute as to an alleged debt owed
NPS, Lincoln or Memorial before the “Participating Association” avails itself of self-help
in the form of an offset. Absent some dispute resolution procedure as to alleged debts
owed by a “payee” to NPS, Lincoln or Memorial, the “payee” (ultimately the consumer)
1s denied due process of law as to benefits owed such “payee” which are offset by a
“Participating Association.”

The above offset procedure is confused by the verbiage of §§ 8.3. and 8.4. of the
Plan. Under § 8.3., if NPS or some trust “was previously identified as an owner of a
policy... the Insured [will] be treated as the owner instead of NPS or the Trust.” Under §
8.4., if NPS or a Trust were “previously identified as a beneficiary of a policy... the
participating associations [will] pay any benefits under a disputed policy directly to the
respective funeral home.. in lieu of.. making payments to NPS or the Trust.” The only
Trust of which discussion has been had in this Receivership process and the discussions
with TDI leading up to the agreement to the Rehabilitation Order are the trusts
established through NPS, Forever or an affiliate of either to benefit the pre-need contract

holders of NPS. If the above is the case, then only a funeral home which is an affiliate of
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Forever or National Heritage is in the position of having claims not paid based on § 9.4.
This further exacerbates the effect of the creation of subclasses in violation of § 443.301
of the Receivership Act.

The above intent is brought into focus by §5.4. of the Plan. Under §5.4. a term
life “Disputed Policy” is one “originally issued by an Insolvent Insurer so long...as
consideration continues to be paid by someone other than NPS.” The entities “other than
“NPS” which have paid premium on term life Policies are Forever or affiliates of
Forever. §5.4 of the Plan goes on to say that the benefits under the term policies will not
be paid since the original death benefits under the replaced whole life policies are being
paid. The above appears to say that even “Disputed Policy” benefits are to be paid to the
extent of the original whole life policy. If the above is correct, given the verbiage of
§88.3. and 8.4. of the Plan, §9.4. of the Plan is an unnecessary section which has no real
effect other than to evidence an intent on the part of the SDR to create a subclass of Class
2 Claimants as a vehicle to continue to deny payment of consumers’ death claims who
chose to utilize the services of Forever or an affiliate of Forever. The above is nothing
more than a mean-spirited effort to violate the provisions of §443.301 of the Receivership
Act.

Accordingly, the Objectors request that the Liquidation Plan be modified to
remove any violations § 443.301 of the Insurer Receivership Act.

. CONCLUSION
WHEREFORE, the Objectors respectfully request that the Receivership Court

sustain each of the objections as set forth above to the Liquidation Plan, and further grant
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the Objectors such other and further relief to which they may be justly entitled, at law or

in equity.

Respectfully submitted,

DE LEON, BOGGINS & ICENOGLE, P.C.
Hector De Leon

State Bar No. 050650800

David C. Courreges

State Bar No. 24037831

221 West 6th St., Ste. 1050

Austin, Texas 78701

(512) 478-5308

(512) 482-8628 Fax

Hector De Leon
For the Firm

ATTORNEYS FOR OBJECTORS
NATIONAL HERITIGE AND
FOREVER ENTERPRISES, INC.

CERTIFICATE OF SERVICE

I certify that a true and correct copy of National Heritage Enterprises, Inc. and
Forever Enterprises, Inc.’s OBJECTION TO APPLICATION FOR APPROVAL OF
PLAN was served on the parties listed below on August 22, 2008 viae-mail.

Hector De Leon
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Jacqueline Rixen

Law Office of Jacqueline Rixen
8500 North Mopac, Suite 605
Austin, Texas 78759

Leanne Layne

Texas Department of Insurance
Liquidation Oversight — 305-1D
P.O. Box 149104

Austin, Texas 78714-9104

Jean Sustaita

Texas Department of Insurance
582 Liquidation Oversight
P.O. Box 149104

Austin, Texas 78714-9104

James Kennedy

Texas Department of Insurance

872 — Legal Services/Liquidation Allocated
110-1A

P.O. Box 149104

Austin, Texas 78714-9104

Rachel Giani

Texas Department of Insurance
Financial Counsel/Legal Services - 821
P.O. Box 149104

Austin, Texas 78714-9104

Kathy Gartner

Texas Department of Insurance

582 — Rehabilitation & Liquidation Oversight
305-1C

P.O. Box 149104

Austin, Texas 78714-9104

Joel A. Glover

Rothgerber, Johnson & Lyons, LLP
One Tabor Center, Suite 3000

1200 Seventeenth Street

Denver, CO 80202-5855

Counsel to NOLHGA task force
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Leanne.Layne @tdi.state.tx.us

Jean.Sustaita@tdi.state.tx.us

James.Kennedy @tdi.state.tx.us

Rachel.Giani @tdi.state.tx.us

Kathy.Gartner @tdi.state.tx.us

iglover @rothgerber.com




Jennifer Ramsey, PC
400 West 15% Street, Ste. 200
Austin, Texas 78701-1647

Jennifer Jackson
Assistant Attorney General
P.O. Box 12548
Austin, Texas 78711-2548

Karen Pettigrew
Assistant Attorney General
P.O. Box 12548
Austin, Texas 78711-2548

Christopher Fuller

Attorney for Donna Garrett, Special Deputy
Receiver of Memorial Service Life Insurance

Company, et al.
4612 Ridge Oak Drive
Austin, Texas 78731
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jennifer.jackson @oag.state.tx.us
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